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The recent news about the estate of 
celebrated actor, director and raconteur, 
Sir Peter Ustinov has brought international 
attention to the dangers of not updating a 
will in anticipation of marriage or following 
divorce. 

The double-Oscar award winner was 
married three times and had four children 
but he wrote his last will in pencil while in 
the middle of a divorce some 36 years prior 
to his passing away in 2004.  
This led Swiss courts to declare that he 
had died intestate. Media reports state 
that his family may have “squandered” his 
fortune of tens of millions of pounds on 
legal fees fighting over his estate before the 
Switzerland courts for over a decade. The 
dispute has now reached the High Court 
in London. In this article, the Wills Watch 
team considers the impact of marriage 
and the ending of a marriage on wills in 
Australia.

Effect of marriage

All Australian jurisdictions contain 
provisions in their legislation which revoke 
a will on the subsequent marriage of the 
willmaker, although the exceptions to 
revocation are not uniform across the 
jurisdictions.

Under the Australian Capital Territory, 
South Australia and Western Australia 
legislation, a will is not revoked on 
the marriage of a willmaker if the will 
was expressed to have been made in 
contemplation of that marriage (or the will 
was made in the exercise of a power of 
appointment and the property the subject 
of the appointment would not, in default 
of appointment, pass to the willmaker’s 
personal representatives). Wills Act 1968 
(ACT) s 20; Wills Act 1936 (SA) s 20 and 
Wills Act 1970 (WA) s 14. In the ACT, 
this also extends to civil unions and civil 
partnerships.

New South Wales has adopted a different 
approach whereby the following are not 
revoked by the marriage of the willmaker:

•	 a will made, expressly or impliedly, in 
contemplation of that marriage

•	 a will made expressly in contemplation 
of marriage generally, and

•	 a disposition to, or an appointment 
as executor, trustee, or guardian of 
the person to whom the willmaker 
is married at the time of his or her 
death: Succession Act 2006 (NSW) s 
12

The remaining jurisdictions, Northern 
Territory, Queensland, Tasmania and 
Victoria have combined the above 
positions: Wills Act (NT) s 14; Succession 
Act 1981 (Qld) s 14; Wills Act 2008 
(Tas) s 16 and Wills Act 1997 (Vic) s 13. 
In Tasmania, this also extends to the 
registration of a “deed of relationship”.

These inconsistent approaches have 
been the subject of a recommendation 
by the National Committee for Uniform 
Succession Laws to adopt a harmonised 
position for all jurisdictions. 

Effect of divorce

The legislation in the ACT, New 
South Wales, the Northern Territory, 
Queensland, South Australia and Victoria 
provides that on the termination of 
marriage:

•	 an appointment in a will of a former 
spouse as an executor, trustee or 
guardian is taken to be omitted from 
the will or treated as if the former 
spouse had died before the willmaker, 
and
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•	 gifts left to the former spouse are 
revoked and will pass under the 
will as if the former spouse had 
predeceased the willmaker.

However, these provisions will not apply 
where there has been a contrary intention 
expressed in the will: Wills Act 1968 
(ACT) s 20A; Succession Act 2006 (NSW) 
s 13; Wills Act (NT) s 15; Succession Act 
1981 (Qld) s 15; Wills Act 1936 (SA) s 
20A; Wills Act 1997 (Vic) s 14. In the ACT 
these provisions once again, extend to a 
civil partnership.

In the remaining jurisdictions, Western 
Australia and Tasmania, the consequence 
on a will of terminating a marriage is 
more severe. In those jurisdictions, 
terminating a marriage will revoke a will 
except where there is a contrary intention 
expressed in the will or there is other 
evidence establishing such an intention. 
In Tasmania, this provision extends to a 
registered deed of relationship: Wills Act 
2008 (Tas) ss 17; Wills Act 1970 (WA) s 
14.

Conclusion

Whilst the tragedy of Sir Peter Ustinov’s 
estate is an extreme example of a large 
estate being significantly diminished by 
claims of competing beneficiaries, the  
case illustrates the serious impact that 
failing to update a will can have on estates 
of all sizes. 

The laws relating to the impact of a 
marriage or the termination of a marriage 
upon a will vary between jurisdictions and 
can have unintended consequences for 
willmakers. Accordingly, it is important 
that willmakers are aware of how the 
law in their relevant jurisdiction will affect 
their will and that they should review and 
update their will as appropriate.
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The Supreme Court of the Australian 
Capital Territory was asked to appoint 
an independent solicitor to be the 
administrator of an estate instead of the 
deceased’s two sons who were appointed 
to be executors under her Will. 

The deceased died in 2011, having prepared 
her Will in 2005. In her Will she appointed 
her two eldest sons to be her executors. 

The two sons had a poor relationship with 
one another and were in dispute as to the 
assets that formed part of the deceased’s 
estate. As a result of these arguments, the 
two sons had not made an application for 
probate or begun to administer the estate. 

Stefan, one of the sons, initiated the 
proceedings seeking to have himself and 
his brother both removed as the executors 
of the estate and an independent person 
appointed in their place. 

The other son, Waldemar, objected to 
the proceedings and sought the removal of 
Stefan as an executor and requested that he 
administer the estate as the sole executor.

Generally the Courts are reluctant to 
remove an executor who is named in a Will. 
However the Court does have the power 
to do so in cases where it is in the best 
interests of the administration of the estate. 
The Court must always ensure that the due 
and proper administration of the estate 
is paramount and takes into account the 
interests of the beneficiaries.1

The Court considered the effect that the 
sons hostile relationship would have on 
the administration of the estate and also 
considered the ability of the independent 
solicitor to administer the estate promptly, 
professionally and in the best interest of the 
beneficiaries. 

Conflict between executors and the role of an 
independent executor  
Jurkiewicz v Jurkiewicz and the Public Trustee for the ACT [2013] ACTSC 89

 

Comment - This case highlights 
the importance of selecting the right 
executors. Whilst the deceased may not 
have known when preparing her Will 
of the hostile relationship between her 
sons, this case could have been avoided 
if the deceased regularly reviewed 
her Will or appointed an independent 
executor to act with the sons.

Seeking professional advice and 
considering the practical effect of the 
appointment of an executor could have 
saved the estate considerable time and 
expense. 

1. This view is accepted Australia wide, with 
the other states and territories having similar 
provisions to ACT.

The Court found that it was very unlikely 
that the two sons could work together 
to administer the estate properly and 
that consequently it would be in the best 
interests of the estate for an independent 
solicitor to be appointed in their 
substitution.
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The Advance Care Directives Act (the Act) 
received assent on 18 April 2013. Whilst it 
is yet to come into operation, the Act will 
greatly impact how medical and lifestyle 
decisions can be made. 

Currently under South Australian 
law, Medical Powers of Attorney and 
Anticipatory Directives are governed by the 
Consent to Medical Treatment and Palliative 
Care Act 1995. Additionally, Enduring 
Powers of Guardianship are governed by 
the Guardianship and Administration Act 
1993. All documents prepared pursuant to 
those Acts address how medical and/or 
lifestyle decisions can be made in the event 
of an individual not having the capacity to 
make those decisions for themselves. 

To avoid the confusion between these 
various documents, the Act will allow 
individuals to prepare an Advance Care 
Directive (ACD). The ACD will replace the 
existing Enduring Power of Guardianship, 
Medical Power of Attorney and Anticipatory 
Direction, creating one document for all 
medical, health care and lifestyle decisions.

The ACD will have effect when a person’s 
decision-making capabilities are impaired. 
Impaired decision-making capacity is defined 
in the Act to include when a person “is not 
capable of understanding any information 
that may be relevant to the decision” or “is 
not being capable of communicating his or 
her decision in any manner”. 

The ACD will allow individuals to record 
their wishes and instructions as to their 
future medical and health care, residential 
and accommodation arrangements and 
personal matters. 

This is achieved by the appointment of 
a “substitute decision-maker” being a 
person to make those decisions upon 
an individual’s behalf if they are unable. 
The substitute decision-maker will have 
the power to make all decisions that the 
individual could lawfully make themselves 
if they had capacity to do so. A substitute 
decision-maker can only make medical, 
health care and lifestyle arrangement 
decisions and not financial, legal or 
business decisions. 

To avoid any potential conflicts of interest, 
a substitute decision-maker cannot be a 
person’s health practitioner or paid carer. 
A health practitioner is defined in the Act 
as including medical practitioners, nurses, 
psychologists and pharmacists. 

An ACD can state the health care an 
individual wishes to receive and also the 
treatment they wish to decline. A health 
practitioner is not obliged to comply 
with wishes relating to health care if such 
wishes are not considered to be clinically 
appropriate but the health practitioner 
must comply with all wishes declining 
specific treatment such as withdrawal of 
life support.

South Australian legislative update  
Advance Care Directives Act 2013

 

The Act also provides increased 
protection and safeguards for health 
practitioners and substitute decision-
makers who give effect to an ACD.

The Act proposes to make the process of 
preparing and using a valid ACD easier. 
For example, an ACD can be produced 
electronically rather than producing 
a certified hardcopy of the document 
every time it is required, as is the current 
requirement. 

The Act also sets out a simplified 
resolution process in cases of uncertainty 
or disputes regarding an ACD. 

Enduring Guardians and Medical Powers 
of Attorney prepared under the current 
legislation will still be considered valid and 
will be recognised as being an ACD. 

If you are unsure whether your current 
documents require updating or if you 
would like further information or advice 
about the Act and ACD, please contact a 
Piper Alderman advisor. 
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The New South Wales Supreme Court 
was asked to consider the validity of a 
transfer of shares from a family trust to 
the two sons of the deceased. 

The deceased was the trustee of the trust. 
The trust held shares in a company worth 
in excess of $8m dollars.

The beneficiaries of the trust were the 
deceased’s two sons. The two sons only 
became aware of their entitlement to 
the shares upon the deceased’s death. 
Pursuant to the terms of the trust, the 
trust was to vest when the sons each 
turned 25 years old, however the shares 
were never transferred to them during 
the deceased’s lifetime.

The executors of the deceased’s estate 
sought advice as to the most appropriate 
manner in which to deal with the shares in 
the trust. The executors were advised by 
their solicitor that as the shares were held 
in the trust and not personally held by the 
deceased they did not form part of the 
deceased’s estate. They were advised to 
transfer the shares to the deceased’s two 
sons as the beneficiaries of the trust. The 
executors took the solicitor’s advice and 
proceeded to transfer the shares to the 
deceased’s sons.

The sons questioned the executors’ 
ability to transfer the shares to them and 
initiated the proceedings to ensure that 
the shares were transferred correctly and 
sort confirmation that no dispute could 
arise in the future as to that transfer. 

The Court considered the terms of the trust 
deed. The trust deed contained a power to 
appoint a new trustee. The deceased did 
not exercise that power during his lifetime. 
Consequently, the trust deed stated that if 
no trustee was appointed then “such power 
is vested in the Executor of the will of the 
Trustee and shall be exercised by deed.”

The Court was asked to consider the 
correct interpretation of this particular 
clause and whether it gave the executors the 
power to transfer the shares to the sons. 

It was held that the wording of the trust 
deed did not automatically appoint the 
executors as the trustees of the trust 
but rather gave the executors the power 
to appoint a trustee. Therefore as the 
executors did not appoint themselves as 
trustees, there was no trustee of the trust 
and consequently no person authorised to 
transfer the shares. 

Pursuant to the terms of the trust deed, 
the executors would only have the power 
to transfer the shares if they had first been 
appointed as the trustee. 

Whilst the executors did not strictly comply 
with the terms of the trust deed the Court 
took into consideration the fact that they 
acted on advice from their solicitor and that 
there was no basis for the transfer of the 
shares to the sons to be disputed by any 
other party. The Court therefore accepted 
the transfer of shares to the sons.

Death of a trustee 
Ballenden v Bryant (No 1) [2012] NSWSC 1471 

Comment – If you are a trustee of 
a family trust it is important, as part of 
your estate planning, to consider the 
terms of the trust deed carefully. In 
particular it is essential to be aware of 
who holds the power of appointment 
and will act as trustee so that control 
can be transferred appropriately to 
future generations upon death. As seen 
in this case, executors will not always 
have automatic control as trustees. 
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Background

Jeffrey Rogers died on 25 December 
2010 a single man with no children. Jeffrey 
had made a will in 1994. By his 1994 will 
he appointed a friend Philip Byrne as 
executor and left the whole of his estate 
to him. Philip sought a grant of probate of 
that will. 

In the will of 1994, if Philip did not survive 
Jeffrey by 30 days Jeffrey gave his estate 
to Alex. 

Jeffrey was survived by his brothers David 
and Mark. Mark sought administration 
of Jeffrey’s estate on the basis that he 
died without a will with a view to then 
favouring, not himself and David, but 
Philip’s daughter Alex.

Concurrently, Alex claimed that Jeffrey 
made a will in 2009 leaving all of his estate 
to her. However no such will, or any 
copy of such a will could be located and 
produced to the Court. Alex submitted to 
the Court that the most likely explanation 
was that Jeffrey made the will himself but 
the document was removed from the 
house by Philip or his partner. 

Alex then sought an order that there 
be a grant of probate or letters of 
administration to her as the sole 
beneficiary of a missing will of Jeffrey 
dated on or about 30 September 2009. 

Evidence was received by the Court that at 
the time he signed his will of 1994, Jeffrey 
also signed a document addressed to “To 
Whom it May Concern” explaining that he 
had not provided in his will for his brothers 
David and Mark because:

“Neither of them have provided me with any 
financial support, nor have I sort [sic] such 
financial support from them. They have not 
accepted my sexuality and have treated me in 
a homophobic and insulting way.”

The first and main question the Court had 
to consider was whether on the balance 
of probabilities that Jeffrey made a will 
after 1994 which named Alex as the sole 
beneficiary of his estate. 

Alex gave evidence that on several 
occasions, Jeffrey had indicated that he 
wanted her to look at a document that he 
said was his will and said words to the effect 
“It was all in the will and that everything was 
left to me and I’d be taken care of.” She gave 
further evidence that Jeffrey went to his 
library and put it some place in there. He 
had a safe in the house but he did not put 
the document in that safe, at least at that 
time. 

Alex’s evidence was corroborated by people 
for whom Jeffrey cleaned, a friend, and 
many other people who attested that it was 
Jeffrey’s intentions that if he were to die he 
would be leaving everything to Alex.

The odd story of the Will that never was  
Byrne v Rogers and another; Estate of Jeffrey Norman Rogers [2013]  
NSW SC 511

 

However, the evidence about Jeffrey’s 
intentions were not uniform. A builder 
who worked on Jeffrey’s house on 
three occasions in 2003, 2005 and 2009 
deposed that in 2005 Jeffrey told him he 
was ill and may not complete the house 
but if he died “I am leaving the house to 
Philip Byrne and he will engage you to carry 
out the work.” Similar evidence was given 
by other people and further, one witness 
deposed that “The property would be 
“willed” to Phil and in turn Phil would leave 
the property to Alex”.

Jeffrey died on Christmas Day 2010. That 
was a Saturday. He was taken to hospital 
by ambulance on the Wednesday or 
Thursday prior. That was not a planned 
admission. He had rung the ambulance 
but was unable to get down the steps to 
open the door for them. He rang Philip to 
give the ambulance access. He was then 
taken to hospital. 

Alex and her mother resided in 
Queensland. They flew to Sydney on 
Christmas Day. Philip collected Alex 
from the airport. Alex and her mother, 
Beverley, had planned to visit Jeffrey in 
hospital. A Dr Young and Siri May first 
drove Beverley to Jeffrey’s house. They 
observed that in the study, there was a 
shredder full to the brim with shredded 
material. 
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A number of witnesses spoke of never 
having seen a shredder in the house or in 
Jeffrey’s possession. On the other hand, 
Philip gave evidence of Jeffrey having 
owned a number of shredders. Jeffrey 
was also said to be a meticulous man 
and it would be consistent with his being 
meticulous that he would have had a 
shredder. 

It was found more likely that it was 
Jeffrey who was shredding documents 
in his study than Philip. The fact that 
the shredder and the shredded material 
were found in the state they were was 
consistent with Jeffrey having been 
shredding material when he suffered the 
emergency that required him to call the 
ambulance. He was then so incapacitated 
that he could not get to the door. If he 
were shredding documents at the time, 
then that would explain the state in which 
they were found. 

On the other hand, if Philip were shredding 
documents for a nefarious purpose, it is 
highly unlikely that he would have left the 
evidence. He had time before collecting 
Alex from the airport to have removed the 
evidence if there was anything sinister in the 
shredding.

No shredded will was found. 

A safe in Jeffrey’s home was opened by a 
locksmith on 27 or 28 December. Philip was 
not present. Dr Young gave evidence that 
she rang a locksmith and asked him to come 
and open the safe because they could not 
find the key. She gave evidence, which was 
accepted, that they found in the safe “an old 
outdated will” being a copy of the 1994 will 
by which Jeffrey left his estate to Philip.

Notwithstanding the evidence of many 
witnesses that Jeffrey said that he intended 
to leave his estate to Alex and the evidence 
of some witnesses that he said he had 
done so, the Court was not satisfied on the 
balance of probabilities that Jeffrey did make 
a will in favour of Alex.  
 

It may be that he said he had done 
what he intended to do. It may be that 
he said what he thought others would 
like to hear. It may be that he had 
mistaken the terms of the 1994 will and 
thought that under the terms of that will 
Alex would inherit if she attained her 
majority. Whatever the explanation for 
his statements the Court could not be 
satisfied that he made a later will.

Philip was awarded his costs out of the 
estate on an indemnity basis. Interestingly, 
the Court’s view was that the defendants 
should not be liable to pay the plaintiff’s 
costs and that the costs of both 
defendants, including the costs of their 
cross-claims, should be paid out of the 
estate on the ordinary basis. This was on 
the ground that the deceased was the 
cause of the litigation by his inconsistent 
statements that he had left his estate to 
Alex. 

A salutary example of ensuring your will is 
securely located and that your executor 
knows of that location. 
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